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April 13, 2021

Can We ReWXUn Wo Whe LaZ, PleaVe? ReWhinking Whe
JXdicial inWeUpUeWaWion of PUocedXUal RXleV in Whe ICC ±
A ConYeUVaWion ZiWh JXdge TaUfXVVeU afWeU Whe Gbagbo-
Blp GoXde Appeal JXdgmenW

opiniojXUiV.oUg/2021/04/13/can-we-return-to-the-law-please-rethinking-the-judicial-interpretation-of-procedural-
rules-in-the-icc-a-conversation-with-judge-tarfusser-after-the-gbagbo-ble-goude-appeal-judgment/

[CXQR JaNRb TaUIXVVHU VHUYHG aV JXGJH RI WKH IQWHUQaWLRQaO CULPLQaO CRXUW IURP 2009
WR 2020. DXULQJ KLV WHQXUH, KH ZaV aOVR LWV VLcH-PUHVLGHQW aQG PUHVLGHQW RI WKH PUH-TULaO
DLYLVLRQ. AV PUH-TULaO JXGJH, VLWWLQJ LQ bRWK PT CKaPbHUV, KH ZaV LQ cKaUJH RI aOO
VLWXaWLRQV aQG caVHV WKH CRXUW GHaOW ZLWK.]

[GLRYaQQL CKLaULQL LV a PKD caQGLGaWH aW UQLYHUVLW\ RI IQVXbULa (CRPR aQG VaUHVH,
IWaO\) aQG IWaOLaQ AWWRUQH\ aW LaZ (BaU CRXQcLO RI PLacHQ]a, IWaO\). HH LQWHUQHG aW WKH
SXSUHPH CRXUW CKaPbHU RI WKH E[WUaRUGLQaU\ CKaPbHUV LQ WKH CRXUWV RI CaPbRGLa
(ECCC), ZLWK WKH UQLWHG NaWLRQV AVVLVWaQcH WR WKH KKPHU RRXJH TULaOV (UNAKRT).]

On 31 March 2021, the Appeals Chamber of the International Criminal Court (³ICC´)
deliYered its judgment in the Prosecutor¶s appeal against the decision of Trial Chamber I
of 15 Januar\ 2019 (Zith reasons issued on 16 Jul\ 2019), Zherein the Trial Chamber
acquitted Mr Laurent Gbagbo and Mr Charles Blp Goudp of all charges. The Appeals
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Chamber found no error that could haYe materiall\ affected the decision of the Trial
Chamber in relation to both of the Prosecutor¶s grounds of appeal. Therefore, the Appeals
Chamber rejected the Prosecutor¶s appeal and confirmed the decision of the Trial
Chamber.

In this conYersation, GioYanni Chiarini interYieZs Cuno Jakob Tarfusser ± former Judge
and Second Vice-President of the ICC ± on tZo of the man\ fragile points that emerge
from this appeal judgment, such as the method of judicial interpretation regarding the
procedural rules. Specificall\, the\ focus on: 1) the interpretation of ³no case to ansZer´;
and 2) the interpretation of the burden of proof.

At the end of this short conYersation, Ze could definitel\ agree that the manner of judicial
interpretation of the procedural rules should strictl\ conform to the legal frameZork of
the Court. OtherZise, an increasingl\ intricate and unforeseeable procedure emerges,
based on an almost arbitrar\ discretion of the judges.

± ChLaULQL: Judge Tarfusser, the Appeals Chamber has Zritten, the institution of ³no
case to ansZer´ is a common feature of criminal procedural laZ at international courts
and tribunals. (para 105 GbaJbR) The procedure is eYident in rule 98bLV of the ICTY and
the ICTR Rules, rule 98 of the SCSL, rule 167 of the STL, rule 130 of the KSC and rule 121
of the IRMCT (see fn 208 GbaJbR). HoZeYer, the reasoning of the Appeals Chamber does
not conYince me, because the Rome Statute does not e[pressl\ proYide for a ³no case to
ansZer´ procedure. RXWR aQG SaQJ Zas the first time at the ICC Zhere a ³no case to
ansZer´ motion Zas assessed (see para. 15). EYen in NWaJaQGa the Appeals Chamber said
that this procedure is ³based on its poZer to rule on releYant matters pursuant to article
64(6)(f) of the Statute and rule 134(3) of the Rules´ (para 44 NWaJaQGa), and also that ³A
decision on Zhether or not to conduct a ³no case to ansZer´ procedure is thus
discretionar\ in nature and must be e[ercised on a case-b\-case basis in a manner that
ensures that the trial proceedings are fair and e[peditious pursuant to article 64(2) and
64(3)(a) of the Statute.´ (para 44 NWaJaQGa). MoreoYer, it has been obserYed that ³Zhile
the Court¶s legal te[ts do not e[plicitl\ proYide for a µno case to ansZer¶ procedure in the
trial proceedings before the Court, it neYertheless is permissible.´ (para 45 NWaJaQGa).

Therefore, can a Court decide to actiYate a ³no case to ansZer´procedure eYen though
there is not an\ proYision in the Rome Statute? The ³no case to ansZer´ procedure is still
a subject of discussion in the GbaJbR Appeal Judgment, Zherein the Chamber obserYed
(para 106) that ³The no case to ansZer procedure is a necessar\ adjunct to tZo of the most
fundamental principles of criminal laZ. One is that the defendant enjo\s a presumption of
innocence. The other is that the burden of proof in displacement of that presumption
alZa\s rests on the prosecution, to be discharged on a standard of proof be\ond
reasonable doubt´.Thus, if in NWaJaQGa the ³no case to ansZer´ Zas ³discretionar\ in
nature´, noZ, after GbaJbR, this procedure should also be considered as ³necessar\
adjunct´of the presumption of innocence and the standard of proofbe\ond reasonable
doubt?This greatl\ confuses me. In m\ YieZ, the presumption of innocence and the
standard of proof are both autonomous procedural matters, and the\ are not bound ± in
theor\ or in practice ± to the ³no case to ansZer´ procedure.
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± TaUfXVVeU: Let me sa\ at the outset that the judgement of the Appeals Chamber
confirming the acquittal b\ the Trial Chamber of Mr Laurent Gbagbo and Mr Charles Blp
Goudp Zas the onl\ possible decision. Correct not onl\ on the merits, giYen the
³e[ceptional Zeakness´ of the eYidence, but also legall\ indisputable considering the
poorness of the Prosecutor¶s Appeals Brief. The TC decision to acquit Zas based on the
failure b\ the OTP to fulfil its burden of proof. Well, the OTP has not challenged the
decision on that basis, but onl\ on tZo Yer\ marginal procedural issues, both of Zhich
Zere so flims\ that the\ should haYe been dismissed LQ OLPLQH:the alleged ³Yiolation of the
mandator\ requirements in article 74(5) of the Statute´ b\ the TC (par. 6) and the alleged
failure b\ the TC ³to define or articulate a clear and consistent standard of proof or
approach to assess the sufficienc\ of eYidence in the NCTA proceedings´ (par. 122).

While I do not eYen touch upon the first ground of appeal because the accusation that
judges haYe Yiolated the laZ is in itself disqualif\ing for those Zho eYen suggest it. I Zell
do on the second ground b\ sa\ing that I haYe alZa\s fought Yer\ hard against this Yer\
nebulous ³no case to ansZer´ procedure as a judicial procedure applicable in the trials
before the ICC. This is not due to an abstract prejudice, but simpl\ because the Rome
Statute does not mention or proYide for a ³no case to ansZer´ proceedings. It is m\ Yer\
firm belief that no judge is alloZed to ³create´ procedural rules, b\ borroZing them from
other national or international legal frameZorks. EYen less is it alloZed to create them
based on the phantomatic ± also unZritten and unregulated ± ³inherent poZers´. Judges
haYe to stick to the laZ! This said, and moYing from an abstract and dogmatic to a Yer\
pragmatic and effectiYeness-oriented leYel, it goes Zithout sa\ing that during the course
of proceedings judges (let¶s remember, professional judges, not a jur\, not la\ judges)
listen, discuss, eYaluate, and make up their mind on the deYelopment of the trial on a
rolling basis. It is therefore normal that, b\ the end of the submission of the eYidence b\
the Prosecutor at the latest, Zhen all purportedl\ ³inculpator\´ eYidence has been
presented, judges ask themselYes if it is necessar\ to continue Zith the trial or to end it
Zith an acquittal, if the eYidence presented b\ the Prosecutor Zas so flaZed that a
conYiction Zould be impossible. What Zould be the necessit\ in terms of efficienc\, of
effectiYeness of the trial, in terms of the right of the accused to a fair and e[peditious trial,
to continue it b\ hearing e[culpator\ eYidence, if the Prosecutor has failed to submit
sufficient inculpator\ eYidence as to the criminal responsibilit\ of the defendants for the
crimes charged? Well, the ansZer is none. Hence, the onl\ solution, for judges faced Zith
eYidence Zhich might be, Zell, massiYe in numbers but ³e[ceptionall\ Zeak´ in qualit\, is
to acquit the defendants, b\ appl\ing article 74. No need to ³create´ a procedure such as
the ³no case to ansZer´. In the same Yein, I also reject the tedious argument raised b\ the
OTP on appeal, according to Zhich the Trial Chamber ³apparentl\ had not \et completed
the necessar\ process of making its findings on the eYidence and reaching all its
conclusions´.

± ChLaULQL: Thank \ou for \our clarification. Let me add some points. The ³no case to
ansZer´ procedure has no place in the legal frameZork of the Court and is unnecessar\,
and there is onl\ one eYidentiar\ standard, and there is onl\ one Za\ to end trial
proceedings. This standard is set forth in article 66(3): ³In order to conYict the accused,
the Court must be conYinced of the guilt of the accused be\ond reasonable doubt´. In \our
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opinion dated 16 Jul\ 2019, \ou haYe described this issue in one sentence: ³Zhen asked b\
the Presiding Judge, µWhere do \ou find in the structure of the Statute the procedure for a
no case to ansZer?¶, the Deput\ Prosecutor could not but ansZer: µWell, \ou don¶t¶´(para
66). What is \our opinion on the relation betZeen ³no case to ansZer´ and the standard of
proof (if there is an\)?

± TaUfXVVeU: None, giYen that I flatl\ reject the ³no case to ansZer´ procedure. As far as
the ³standard of proof´ issue is concerned, I must sa\ that it haunted me during m\
almost eleYen \ears of serYice as an ICC judge. In the second ground of appeal, the OTP
submitted that the Trial Chamber ³failed to define or articulate a clear and consistent
standard of proof or approach to assess the sufficienc\ of eYidence in the NCTA
proceedings´ (Prosecutor¶s Appeal Brief, par. 122). Well, leaYing aside the reference to the
³no case to ansZer stage´, Zhich I do not recogni]e for the reasons said, this ground of
appeal astonished me because it suggests that it is possible for judges to establish
standards of proof. Well, giYen that all persons participating in a trial at the ICC are
professional laZ\ers, the\ all should knoZ that it is the Rome Statute establishing the
standards of proof in relation to the different stages of the proceedings. Namel\, (i) the
³reasonable basis to proceed´ (art. 15(3)-(4) and 53(1)-(a) RS) for the inYestigatiYe phase;
(ii) the ³reasonable ground to belieYe´ (art. 58(1)(a) RS) for the Zarrant of arrest; (iii) the
³substantial grounds to belieYe´ (art. 61(5)-(7) RS) for the confirmation of the charges;
(iY) the ³be\ond reasonable doubt´ (art. 66(3) RS) for the judgment. No additional,
intermediate, h\brid, µimported¶, or eYidentiar\ standard is needed, and none should be
alloZed. No space for judges to ³create´, or as the OTP sa\s, to ³articulate´ and ³define´
standards of proof other than those established b\ the laZ. Full stop.

± ChLaULQL: Dear Judge Tarfusser, Ze are coming to the end of our conYersation. I
belieYe that, at least, Ze should also ask ourselYes Zhat is the threshold and Zhat are the
limits of judicial interpretation. Is it at all acceptable that judges can create procedural
rules based on their discretion? Is this a consequence of the different legal cultures, or just
a lack of respect for procedural matters?

± TaUfXVVeU: I should be clear b\ noZ that it is m\ firm conYiction that the solution to
each procedural and substantiYe issue is to be searched ± and found ± in the laZ, first and
foremost in the legal frameZork of the Court, as opposed to the subjectiYe and creatiYe
imagination of the judges. The ICC statutor\ legal frameZork is comprehensiYe enough so
as to giYe ample possibilit\ for solYing legal problems through legal interpretation. No
need for this continuous flourishing of judicial creations XOWUa OHJHP (if not cRQWUa OHJHP)
Zhich I consider inappropriate, out of place, and dangerous. The ³no case to ansZer´ is
just one out of man\ similarl\ dangerous e[amples, each of them as e[traYagant as
damaging. I am referring, for e[ample, to the decisions of ³sta\ of proceedings´
(LXbaQJa), to ³Yacate the case´ (RXWR aQG SaQJ), to the imposition of the so-called IDAC
± in-depth-anal\sis-chart as the onl\ (!) legitimate Za\ for a part\ to present their
eYidence to the Chamber, to the request to take ³decision of mistrial´ and other similar
IORULOHJLXP. None of these e[ist in the laZ of the ICC, and \et the\ haYe taken up, and
continue to take up, a lot of space before the ICC and account for a non-negligible part of
the ³hard Zork´ some ICC people take unique pride in relentlessl\ boasting ± or
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complaining, depending on the audience ± about. This said, and ansZering \our
questions, I think it is indeed unacceptable that Judges ³create´ procedural rules based on
their discretion and that it is high time to stop this e[ercise and to go back to basic and
solid legal interpretation. On the question if ³judicial creatiYit\´ is attributable to the
different legal cultures of the judges and/or to the lack of respect to the procedure, I am
not in a position to giYe a final ansZer, although I think it is a little of both. For sure, it is a
fact that the majorit\ of the judges elected to serYe the Court (as Zell as the oYerZhelming
majorit\ of legal officers) haYe neYer put foot into a court of laZ before coming to the ICC.
Thus, the\ are not familiar Zith the criminal laZ and eYen less Zith the criminal
procedure. HoZeYer, the most dangerous trait that characteri]es all judges is their
egomania, Zhich becomes particularl\ apparent in this run to giYe the imprinting to
creatiYe solutions and to go to e[traordinar\ lengths just for the sake of e[pressing
personal opinions, none of Zhich has the slightest impact on the judicial fate of a case and
is likel\ to be forgotten soon.


